a 


et aw RALEIGH. 


dam swamp,”’to B, “ all that portion of Ais Enfield, tract of Iqud lying north 
~*~ of the old road from Old Enfield to Halifax town,’"to others, “ all'the balance 
we of his property, after paying Webts,”.and afterward® cancelled the devise to 

bull A: Held, that although the déScription of the land given to B, wonld, per se, 
include that given to A, yet, inasmuch as when first written, the testator did 

_ not use itin this large sense, stich sense could not be imposed upon it by the 


cancellation’ was'to throw,the land givemsto A, into the residue, 

Bridence, to show that @ tract of land of particular description, in a.will, 
eludes another tract having another description in such will, is competent. . ’. 

(The case President and Directors, Norwood, Bus. 65, “cited = 


ed. 


» The plaintiff claimed title tinder the will of Joha Branch, 


second Added! asfollows: “Then 1] give to my datghter, 
* Martha the following hegroes, viz., &e., aise 
myzplantation between Burnt eoat. and swamp.” 


JUNE ‘TERM, 1366 ™: 


Where'a testator devised, Burnt coat and i 
‘ mere cancellation of the devise to A :"feld also, that the legal effect of such » 


tri defore Saunders, J., at Fall Term; 1864, 


sthe tract jn qtiestion being that described’ in the 


\The* in italics were. erased, 
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bythe testator, a memorandum thereof, at the 


_ © foot of the will, in his own handwriting. Upon the pro- 
of. the will thecancelled words were rejected by the 
court as part of the will, and the rest admitted to probate, 


. The defendant claimed title to the land, under the fole 
lowing clause of the same will: ‘‘ Then I give to my execu. 
tors, in trust for the benefit of my daughter, Sally Hunter, 
&c., all that portion of my Enfield tract of land lying north 
of the old road leading from Old Enfield to Halifax town, 
together with,’’ &c,; and offered evidence tending to show 
that the Enfield tract of land embraced the land in contro 
versy. This evidence-was objected to by the plaintiff, a 
rejected by the court. 

The court charged the jury that, although the stated de- 
vising to the exectitors in trust, &c., might have included 
the land in controversy, if there had been in the will, as’ 
originally written, no clause devising it to Mrs. Bradford, 
yet, that inasmuch as the land was not devised to the trus- 
tees before the cancellation, the will could not, after that, 
operate to convey the land. The defendant excepted. Ver- 
dict and judgment for the plaintiff. Appeal by the de 


fendant. 


Bragg and Batchelor, for the plaintiff. © 
Moore and Conigland, for the defendants. 


Pgarson, C. J. His Honor erred in rejecting, the vir. 
dence tending to show that the Enfield tract.of land em- 
braced the land in controversy ; see Jnstitution for the Deaf, 
c., y. Norwood, Bus. Eq., 65. 
For this reason, in considering the other question, it is 

to be assumed that theyland in controversy was considered 
and tredted by the testator, in his i — as a part of the 
Enfield tract of land. aha 
We have then this case; The a pe of 


| 
| * 
; 
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Hunter, under the general deseriptiorf “ all that portion of. 
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Branch». Hunter, . * 


the Enfield tract Of land to his daughter,"Mrs, B 
by these words: ‘also my plantation between Burnt coat 
and Beaverdam swamp.’ He devises tovhis daughter, 
Mrs. Hunter, ‘‘all that portion of my Enfield tract ofland .. * 
lying forth of the old road from Old Enfield to Haffifax, ’ 
town.’ (We must bear in mind, that the land devised to” 

Mrs. Bradford also lies north of this old road, and in the 

view which we are vow taking, is embraced by this general .. * 
description.) The testator.then gives ‘‘all the balance of : 

my property, after paying debts,’?, to the lessors of the plain- 

tiff. Finally, he cancels the devise to Mrs. Bradford. 

The question is: Does this act of cancellation have the Ca é 
fect of throwing the plantation which had been dévised to | 
Mrs. Bradford into the devise toMrs. Hunter, or of letting © 
it fall into thé residuary clause ? : 

We are of the opinion that it falls tato the residue. The 
‘devise to Mrs. Bradford shows that, by the devise to Mrs. 


gmy Enfield tract of land lying north of the old road,” he 
“did not include the part lying north of the Burnt coat 
swamp. The act of cancelling the devise to Mrs. Bradford R 
is satisfied, by giving to it thie effect of defeating the devise * 
in respect to her; and we camisee ho good’ ground for giving | 

to it the additional effect of enlarging the sense of the words 

of general deseription, used inethe devise to Mrs. Hunter. 

if this be so, it follows that the land which he intended at a 
first to give Mrs..Bradford, and which is excepted out of the % » 
flevise to.Mrs. Hunter, is, by the cancellation of the devise — 

to the former, léft undisposed of, except By-the residuary 
clause. The qtlestion may be stated’thus: The testator 
gave to Mrs. Hunter his Enfield tract of land, except the 
part lying north of the Burnt “+ swamp. That part he 
afterwards gave to Mrs. Bradfo He therf cancelled the 
devise to Mrsj Bradford, but di@nct cancel the exception in 
the devise to. Mrg, Hunter. being nothing then to 
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Hughes Pipkin. 


show an intention to alter the latter, the words must retain 
“« “the sense in which he used them at first, unless We ‘give to 
sth@fact of cancellation the effect of not only defeating the 
“ ©. dévise to Mrs. Bradford, but also of adding to the devise to 
*  ® Mrs. Hunter, in the absence of anything to show this second 
or superadded intention. 

If he had intended to enlarge the devise to Mrs. Hunter, 
© by adding to it a plantation of 500 acres of land, he would 
have taken the trouble to alter his will by saying so, and 
_. his being content with the simple act of cancellation shows 
«that his purpose was merely to revoke the devise to Mrs, 
Bradford—and the legal effect of his doing so is to throw 

the land into the residue. 
There is no error. 


Per GURIAM. Judgment affirmed. 


JOHN HUGHES v. PHILIP PIPKIY. 


One who has precedence in a claim for letters of administration loses such right, 
not by delay merely, but by wnreasonable delay, which is a matter of law. 

Letters of administration having at the first term of the court been granted to 
one not primarily entitled, upon application at*the next term by the person 
primarily entitled, and upon his showing cause for not having applied before, 
held that if was the duty of the court to set aside the former letters, and to 
issue letters to jhe second applieant. 

(The cases Stoker v. Kendall, Bus. 242, and Wallis v. Wallis, Win. 78, cited and 
approved. ) 


. 

‘Tas was an appeal,from an order by Warren, J., at 
Spring Term, 1866, of the Superior Court for Craven county, 
made in a contest for administration upon the megs of one 
Raymond Castrix, deceased... 
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The facts were, that at December Term, 1865, of Craveh 
Gounty Court, letters of administration upon that estate bien: 
granted to the defendant, and he was duly qualified. " At 
March Term, 1866, in pursuance of a notice thereof, théeto= 
fore served upon the defendant, an application was made to 
set aside the former appointment, and to issue letters to the 
plaintiff, the appointee of the next of kin, who resided at - 
Goldsboro’. In support of that application, it was shown — 
that the next of kin had addressed a note to the plaintiff, .~ 
during the week of December Term, 1865, requesting him 
to take out letters; and had delivéred the same to a gentle- . 
man of Newbern, going home, witha request that he woyld® 
transmit the same promptly, as it contained matter of 1m-, 
portance; and that such note was not delivered-until the « 
close of the term, owing to the illness of the carrier. There- 
upon the previous onder was set aside, and the plaintiff ap- 
pointed administrator. 

Upon an appeal by the defendant to the Superior Court, 
additional reasons were shown for his appointment, ariSing 
from his pecuniary liabilities for the deceased, &c.} and jt 
was also insisted by the defendant, that the court ,had no 
power to reverse the former appointment in the County 
Court. His Honor having given judgment for the defendant, 
the plaintiff appealed. : 


Haywood, for the plaintiff. 
Manly and Haughton, for the defendant. 
Reape, J. The statute (Rev. e, chy 46, ss. 2, 3,) 
prescribes whoare entitled to letters of gdminfitkation ; and 
these, in the order mentioned, have a right to administer. 


So that, if the persons named &4pply for letters at thesproper 


time, they are entitled as a matter of right, ypless they are 
95 incompetent,” The court has.no discretion, except what 
is given in the statute. An Spee in these matters lies 
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from the County to the Superior Court, and thence to the 
Supreme Court. But the appellate Court has no more dis- 
cretion than the County Court, and can determine only the, © 
rights of the parties, and issue a procedendo to the County 
Court. 

df the person having precedence under the statute does 
not apply, then the next in order has the right to obtain 
letters. But, suppose that the person having precedence 
under the statute delays to apply, and that the next in or- 
der applies for and obtains them, and then that, at a subse- 
quent term of the court, the person who originally had pre- 
tedence applies to have such letters revoked, and others 
granted tu him, what must the court do? 


It is settled in the cases of Stoker v. Kendall, Bus. 242, ~ 


and Wallis v. Wallis, Win. 78, that the person havihg pre- 
cedence loses his right, not by delay, but by unreasonable 
delay. What delay will amount to this, is a question for 
the court. 


Let us apply the foregoing principles to the case before | 


us: The plaintiff, as appointee of the next of kin, had pre- 
cedence; but, because of the miscarriage of a letter, did not 
make application at December Term, 1865, the first term at 
which it was proper to apply. The defendant, who was 


~ next in order, did, without notice to the plaintiff, ‘apply at 


that term, and obtained letters of administration. After- 
wards, the plaintiff gave the defendant notice that he would 
apply, at the next term, to have these letters revoked. “At 
such term they were revoked, and letters were thereupon 
granted to the plaintiff., The defendant appealed from this 
order-to.the Superior Court, and his Honor “ reversed the 
decision of the County Court, rendered at March Term, 
1866, | affirmed the previous appointment ot the de- 
fendant, at December Term, 1865.”’ 

_ In this we think that there was error., We are of 
opinion, that the delay to apply at December Term was not, 
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under all the circumstances, unreasonable ; and sbengtenh 
that the plaintiff had not forfeited the right which he origi- 
pally had. - If the defendant had given notice to the plain- 
tiff, of his purpose to apply at December Term, and there- . 
upon the plaintiff had failed to apply, he would have k 
his right, and the defendant would have been entitle 
letters, and the court consequently would have had noy 
thereafter to revoke them. 

This opinion must be certified to the Superior ( 
with instructions to issue a procedendo to the County 


to appoint the plaintiff. 


HORACE M. BARRY v. JAMES SINCLAIR. 


A bond payable to the plaintiff in an attachment, and conditioned for the appear- 
ance of the defendant, &c., is not a “ bail bond,” within the meaning of the 
Rev, Code, c. 7, s. 5, and, therefore, by executing such a bond, the defendant 


does not obtain a right to replevy and plead. 


OrntamnaL AtracuMeNnt: from an order in which, by Buaz- 
ton, J., at Spring Term, 1866, of New Hanover Superior 
Court, (he return term,) the defendant appealed. 

The facts appear sufficiently in the opinion of the court. . 


No counsel in this court, for the plaintiff. 


Leitch, for the defendant. . 
> 


Reape, J. The plaintiff sued out an original attachment, 
and it was levied by the sheriff on the property of the de- 
fendant. The defendant replevied the property by giving ~ 
to the sheriff a bond payable to the plaintiff, conditioned 
for the appearance of the defendant at the ‘next court, to 
auswer the plaintiff’s action. At the return term the de- 
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Barry . Sinclair. 


~ 


fendant appeared, and offered to plead. The plaintiff ob 


ee that the defendant had not given a bond as required 


y the statute, and therefore could not plead. The court 
held that the bond was sufficient, and overruled the plain- 
tiff’s objection. 

_The 5th section of ch. 7, of the Revised Code, authorizes 
the defendant to replevy, by giving to the sheriff a “ bail 


- bond.’’ Jt is true that it does not prescribe that the bond , 


shall be payable to the sheriff, but it does prescribe a ‘ bail 


“bond.” This, as is well settled, must be payable to the sher- 


iff; for, originally, it was for his indemnity alone; al- 
though, afterwards, it was allowed to be assigned to the 


‘pisintiff for his indemnity, and, by later legislation, to 


enure to the benefit of the latter, even without an assign- 
ment: see Rev. Code, c. 11, s. 2, which gives to the plain- 


tiff a summary remedy thereupon by scire facias. 


The bond here may be good as a bond at common law, 
but it is not such an one as the statute requires ; and, there- 
fore, the specific remedy upon it is not that to which the 
plaintiff would be entitled if it were such, i. e., a bail bond. 

We observe that the bond filed in this case is modelled 
upon that prescribed by Mr. Eaton, in his ‘* Forms,’’ a book 
of great accuracy, and in very general use. We suppose 
that his Honor’s opinion may have been founded upon that 
authority. Theexplanation is, that the phraseology of the 
statute under consideration has been altered since that work 
was published. ; 

There is error. ¢This opinion will be certified to the court 


below. 


Per Curiam. Exception sustained. 
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An illegitimate free negro child, who has not gained a new settlement by @year's 


P. L. FERRELL ». HILLIARD BOYKIN. 


residence in some other county, is, for the purpose of being apprenticed, sub- 
ject to the jurisdiction of the court of that county in which its mother was | 


settled at the time of its birth. 
A master may recover damages of any one who, after demand made, énieen ch 


apprentice. 
(The case of Prue v. Hight, 6 Jones, 265, cited and approved.) 


TRESPASS ON THE Cask, tried before Shepherd, J., at Fall 
Term, 1859, of Nash Superior Court. 

The facts-were, that at November Term, 1857, the County * 
Court of Nash county bound a base-born free negro child as 


* an apprentice to the plaintiff. The child had been born ip 


Nash county, and had lived there with his mother untih _ 
December, 1856, when he removed with his mother fo the 
county of Wilson, where he ecntinued to reside until the _ 
time of the. trial. In June, 185%; soon after his mother’s 
death, the child had been bound, by his mother’s husband, 
who was also his reputed father, to the deferftlant, BoyKin: 

Upon a demand being made by the plaintiff, the defend- 
ant refused to deliver up the child, and therefore ~ suit 
was brought. 

At the trial, the defendant insisted that the plaintiff want 
not recover, either because the indenture to himself was valid, 
or because the order made by Nash County Court was void. © 

The court directed the jury to find a verdict for the plain- 


‘tiff, reserving the questions of law. Afterwards, being of 


opinion with the defendant upon the question of the juris- 

diction of the County Court of Nash, the court ordered the 

“verdict to be set aside and a nonsuit gatered. : 
Whereupon the plaintiff appealed. 


Batchelor, for the plaintiff. a: 
Moore, for the defendant. 


Reape, J. It is plain law that an illegitimate child re- 
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ceives the settlement which its mother had at the time of 
its birth; and that such settlement continues until a new 

* ‘one is acquired. By the Rev. Code, ch. 86, s. 12, a new 
settlement is gained by a continuous residence in another 
county for one year, at least. 

County Courts being required (Rev. Code, ch. 5, s. 1,) 
to bind out ‘‘ all base-born colored children” within their 
respective jurisdictions, it was not only the right. but the 
duty of the County Court of Nash coynty to bind out the 
boy, who is the subject of the present controversy. His 
residence in Wilson county, being for less than a year, had 
given him no settlement there, and, of course, his original 
settlement remained. 

In the course of the argument here, it was said that the * 
County Court of Nash ought not to have assumed jurisdic- 
tion over the boy, unless that of Wilson had returned him 
thither, asa pauper. The answer to this is, that it is the 
duty of the court to bind, out all free base-born colored 

children, whether they a@ paupers or not! At least such 
was the law af the time of this transaction. It was assumed 
by the Legislature that children in their condition would 
be neglected, and so the courts were directed tv bind outall 
of that class. In the present case, the County Court of Nash 
eounty, being responsible for the proper nurture of the boy, 
was not to wait until he became a vagabond, and had been 
cast back upon it gs a pauper, by the county of Wilson; 
but it was its duty at once to exercise its legitimate control, 
and bind him asan apprentice. Prue v. Hight, 6 Jones, 265. 

The plaintiff being master of the boy, had a right to his 
services; and the defendant, having employed him, and 
then detained him from the plaintiff after « demand, is 
liable for the value of his services. 

The judgment rendered in the court below must be re- 
versed, and jadgment given here for the plaintiff, in accord- 
ance with the verdict. © 

Per CuRIAM. Judgment reversed. 
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The State v. Blagge and Soper. 


THE STATE v. 8S. BLAGGE and JOHN E. SOPER. 


Under the ordinance of the 18th of October, 1865, concerning Revenue, a pro- ’ 4 
visional sheriff, who has not given bond as required thereby, is not authorized to «, 
demand of merchants an account of their purchases, and of the taxesadue 


from them. 


in-not rendering an account of theirybusi- 
ness, &c., as required by the ordinance of the 18th of Octo- 
ber, 1865, concerning Revenue, &c., tried before Warren, J., 
at Spring Term, 1866, of Craven Superior Court. 
The defendants were merchants who had done business in 
Newbern as partners, from 1863 to 1866, and in January, 
' 1866, they refused to render any statement of their business , ” 
during 1865, to one Harper, who demanded the same as 
sheriff of Craven. It appeared that Harper was provisional +, 
sheriff, and had given bond as such at the time-of his apy 
pointment in July, 1865, but had not executed a bond as 
sequired by the ordinance. 
Other questions were raised 4 the power of the State “© 
to impose these taxes upon merchants who did business; 
throughout 1865, in Newbern, but the opinion of the coutt 
renders it unnecessary to state the facts in connexion with 
this matter. te 
The court below charged the jurythet, if they believed 
the evidence, the defendants were guilty. There wasaver- ® 
dict of guilty and judgment accordingly, from which the 
defendants prayed an appeal. t 


The Atto. Gen., also Phillips and Battle, for the State. 
Manly and Haughton, for the defendants. * 


<r" 


Reape, J. There were several interesting and important 
questions very ably discussed in this case. But it is unné- 
cessary, and so would be improper, to decide them, because 
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, it appears that, assuming every other question to be in favor 

of the State, the person who demanded the tax list from the 

© defendants was not authorized to do so, and, therefore, of 
course, it was not a crime in them to refuse. 

The ordinance of the Convention, entitled ‘ An ordi- 
nance to provide Revenue for the year 1865,’’ ratified the 
18th of Oé@tober, 1865, provides (sec. 23,) that the provi- 
sional sheriffs shall assemble the magistrates of their res- 
pective.counties, and enter into bonds, and “ thereupon such 
 sheriffs"are empowered to collect the taxes imposed by this 
* ordinance,” ‘ Provided, that if such persons referred to as 

» acting sheriffs refuse or decline to enter into the bonds re- 
quired, then,.and in that event, the justices may appoint 
» otherspersons,’’ &c. It is evident that the Convention did 
not mean to entrust the provisional sheriffs with the collec- 
»* tion of “the taxes, unless they gave new bonds. The pro- 
wisional slreriff in this case did not enter into a new bond 
as required, and, mo had no right to take tax lists, 
or to collect the tax€s. 
© ., Jes true that the Genétll Assembly, on the first of March, 
6, (ch. 19, s. 1, Acts of 1865-’6,) enacted that those 
Who were sheriffs at the ratification of that act should col~ 
le&t the’taxes under the ordinance, in those counties where 
thewpFovisional sheriffs had not renewed their bonds. But 
that does not affect this cade, because the refusal of the de- 
fendants, for which they are indicted, took place in the 
January preceding the passage of the act. 

His Honor charged thé Jury that, if they believed the 
evidence, the defendalits were guilty. In this there was 
error. And for that error there must be a venire de novo. 


Per Venire de.nove. 
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~ Begin ald Company ¢. Musgrove. 


P. EAGIN and COMPANY SAMUEL MUSGROVE. 
a 
An entry of the words “‘settled and dismissed, costs paid into office, received _ 
tax fee, J. L. H. Atr’y.,” made by a plaintiff upon the appearance docket, bee = * 
fore the return term of the writ, does not amount to a retrazit ; and anerder . 

tt the return term, to strike it out, is propef. ya 

Reprevin, before Buzton, J., at Spring Term, 1866. of - 
the Superior Court for New Hanover county. ~ «# Ss 

The facts are sufficiently stated in the opinion of thetourt, — 


No counsel in this court, for the plaintiff. 
Person, tor the defendant. 


Reape, J. The plaintiff sued out a writ of replevin for 
a flat boat, which wag executed, and the defendant failing . 
to give bond, the boat was delivered to the plaintiff. . 
Before the return term, thegpl@intiff caused to be entered ~ 
on the appearance docket thegf wing: “Settled and dis- 
thissed, costs paid in office, r tax fee, J. L. H., Adthy,” 
At the appearance term, the defendant moved for jddg- 
» ment against the plaintiff, on the bond executed at the tigpe 
of suing out the writ, upon the ground that theaforesaid — 
entry was a retrazit. a. 


The plaintiff asked leayeto strikeg@ut the aforesaid éntry, 
as having been inconsiderately and unadvisedly made, and * 


his Honor allowed it to be stricken out. . 

The defendant, suppgfing that his Honor had no power 
to allow the entry to be strickens@at, payed for an 
which was granted. 

A retrazit is ‘* when the trial is called on, bye plaintiff's 
coming in person into court and saying that he will hot pro- 
ceed in it ;’’ 2 Sellon’s Practice, 46, ‘‘ A retrazit cannot be 
entered before the plaintift hath declared, and if entered 
before, it hath but the effect of a nonsuit ;’’ 7 Bac. Ab., 
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‘*Nonsuit,’’ 215. ‘‘ Where a plaintiff is demanded, and 

; doth not appear, he is said to be nonsuited.’? bid. 

It is well settled that a court has full power over its re 
cords during the term, to strike out, alter or amend,” ‘Bo 

Fae that, if the entry had been made in court, and with the 

sanction, or, as the judgment of the court, it was competent 
for the court to order it to be stricken out. But, in fact, 
the entry was not made in court, nor during the term of 
the court.” Nor had it any time the sanction of the court. 

_ It was an entry upon the docket in vacation, which neither 
the plaintiff nor any one else had the right tomake. And, ' 
therefore, it was not only within the power, but it was the 

- duty of the court to strike it from the records. It is true 
thatthe entry being there, the court might, upon applica- 
tion of the plantiff, have given its sanction to it; and then 
it could have been regular. 

It may be proper to remark that the entry has neither the 
form nor substance of @i@fazit. A réfrarit is a “‘ renun- 
ciation” of his siibebyaihe plaintiff. The entry here, is, 
tit it was ‘settled,’ mie implies that it was settled by 
athe part:es. That being’so, we find the defendant coming 
@nto court, and refusing to abide by the settlement, and 

moving against the plaintiff. was mani- 
festly just, therefore, that the court should allow the note 
or nemorandum of séfJement, which the defendant had , 
repudiated, to be stricken from the records. 


CurIAM. Judgment affirmed. 
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Doe on the demise of the heirs of DANIEL THOMPSON +. MARY MATTHEWS. * 


Evidence that one in possession of a tract of land declared that he held it as 


tenant of a certain person, is admissible, even although it be shown that such 
tenancy was created by a written iastrument, and that instrument be not pro- 


duced. 


EsecTMeNT, tried before Bailey, J , at the Fall Term, 
1862, of Moore Superior Court. 

The plaintiff introduced a grant to Daniel Dhsenaele for’ 
the land in controversy, and proved that Thompson died be-* 
fore the date of the demise, (viz. 29th January, 1858,) and 
that the lessers of the plaintiff were his heirs at law. ‘He. . 
farther proved that the defendant was in possession,at the 
time of the service of the declaration. 

The defendant then introduced a deed, dated Sette. 
1844, from the sheriff of the county of Moore, to Daniel Ww. 
McNair, the illegitimate son ofthe defendant, for the land 
in controversy—it having beem sold for the taxes. She 
showed that McNair 1848, without lefving 
issue, or brother or sister, or thé issue of such, It was ‘fyr- 
ther proved that she and her son Daniel were in the actpal 
possession of the land from 1835 till his th, and there 
was eviderice that after his death she continued in theyactual 
possession for two or three yeaupy qm that duriag this time 
one Jollie and his wife entered upon the land, and occupied» 
the house, with the defendant, for some short time, and 
that the defendant leftyth e premisesgometime in the spring 
of 1851, ledving some ff her eff Toate 1 the bouse with Jollie 
and his wife. Jollie and his Te remained in possession 
about one year, when they left; and as soon as they did so, 
the defendant returned to her dwelling house, and has con- 
tinued there ever since. 

The defendant offered to show that Jollie was holding the 
the lands as her tenant, and for this purpose she introduced 
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one McIver. The counsel for the plaintiff asked the wit- 
ness if the contract between Jollie and the defendant as to 
the lease of the land was reduced to writing, and he stated 
that it was, and that he was the subscribing witness: . The 
defendant’s counsel then proposed to ask the witness if he: 
did not hear Jollie, while he was in possesion of the land, 
admit that he was holding under the defendant. This was 
objected to by the plaintiff, upon the ground that the con- 
tract between Jollie and the defendant was reduced. to 
writing, and was not produced on the trial. 

The court rejected the evidence, ne the defendant ex- 
cepted. 

‘It was admitted that the deed from the sheriff to McNair 
was’only color of title. 
. The court charged the jury that if they believed the tes- 
timony to be true, the plaintiff was entitled to recover, 
There was a verdict for the plaintiff, and a rule fora new 
trial, which was discharged. Thereupon:the defendant ap- 


pealed. 
ae 


Wo counsel in this court for theplaintiff. 
". Strange and MeDonald, for the defendant. 


Bartie, J. The only question in this case is,.whether the 
parol testimony offered by the defendant, to show that Jollie 
was her tenant whilst he was living on the land in controver- 
sy, wasadmissible. Weare of the opinion that it was, and, 
therefore, that his Honorerred in rejecting it. The testimony 
proposed to be given was*simply the declaration of Jollie, 
made while he was residing on the land, that he was there 
as the tenant of the defendant. The fact that he was on 
the land, was one which the defendant had clearly the right 
to prove by parol; and the declaration of the tenant was @ 
part of the fact necessarily admissible, for the purpose of 
explaining it. The terms of the written lease between the 
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defendant and Jollie were in no wise material to be shown, 
and hence it was unnecessary to produce it. In the settle~ 
ment, case of Rex v. the Inhabitants. of Holy Trinity, 14 
Com. Law, 101, it became important for the defendants: to 
prove that the pauper had. gained a settlement in another 
parish by the occupation of a tenant therein, and the pay- 
ment of rent therefor; and they were permitted to show 
those facts by paro', although the pauper held the tenement 
under a lease in writing. Batey, J., said, ‘‘ The general 
rule is, that the contents of a written instrument cannot be 
proved without producing it. But, although there may be 
a written instrument between the landlord and tenant, de- 
fining the terms of the tenancy, the fact of the tenancy 
may be proved by parol without proving the terms of it. 
It was unnecessary in this ease to prove by the written in- 
strument either the fact of the tenancy or the value of the 
premises.”’ 

In the case now before us, the fact of the tenancy having 
been properly shown by parol, the declaration of the tenant 
as to the person under whom “he: held, was admissible by 
the same kind of evidence as:pars rei geste. This printiple 
is we)l established in this State, by several decisions, of 
which Askew v. Reynolds, 1 D. and B., 367/#is the leading 
ease. Forthe error committed in the rejection of the testi- 
mony offered to show that Jollie held the land in contro- 
versy as the tenant of the defendant, the judgment must be 
reversed, and a venire de novo awarded. | 
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IN THE SUPREME COURT. 


Davis v. Shaver. 


b. A. DAVIS, Cashier, o JOHN I. SHAVER, Adm'r. of H. C. SIMONTON. 


An entry upon the trial docket of the word “ judg’t,” made in the Superior Court, 
in open court, and in accordance with its regular rules and practice, is an en- 
try of a regular judgment ; and cannot be vacated at a subsequent term of the 


Court. 

What are the facts which accompany the making of such an entry, is a matter 
to be extracted from the evidence only by the Judge of the court below, and 
his finding thereupon cannot be reviewed in the Supreme Court. 

Where error does not appear upon the record transmitted to the Supreme Court, 
the judgment below must be affirmed. 

Distinctions between judgments, and entries thereof upon the records, stated by 
Reade, J. 

(The cases, Walton v. Smith, 8 Ire., 520; Bender v. Askew, 8 Dev., 149; Osborne v, 


Toomer, 6 Jones, 440, and State v. McAlpine, 4 Ire. 140, cited and approved.) 


Tus was an appeal from an order made by Mitchell, J., 
at Spring Term, 1866, of Rowan Superior Court. 
The facts are sufficiently stated in the opinion of the court. 


Blackmer, for the plaintiff. 
. Wilson, for the defendant. 


Reape, J. This was a motion to vacate a judgment, 
which the defendant alleged to be irregular. 

If there was error, it does not appear in the record sent 
up; and, unless error appear, the judgment must be af- 
firmed ; Walton v. Smith, 8 Ire., 520. 

The facts, as stated by his Honor, are, that the plaintiff 
sued out a writ in debt. Atthe return term the defendant, 
on account of the inadvertence of his counsel, did not ap- 
pear. At asubsequent term there was upon the trial docket 
an entry ‘‘judg’t.’’ From this memorial of the judgment, 
the clerk, after court, transferred the case to the execution 
docket, stated the debt, interest and costs, and issued exe- 
cution. His Honor heard evidence as to the proceedings 
when the aforesaid entry was made, and refused to vacate 
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the judgment, upon the ground that he had no power to do, 
so. And he directed the clerk to enter up a formal judg-* 
ment nunc pro tunc. 

It does not appear in the statement made by his Honor, 
as, regularly, it ought to appear, what were the proceedings 
when the said entry was made, so as to enable the court to 
see whether the judgment was regular, or irregular. If it 
was regular, that is, according to the course and practice of 
the courts, his Honor had no power to vacate it. But if it 
was irregular, that is, contrary to*the course and practice 
of the courts, he had the power to vacate it; Bender v. 
Askew, 3 Dev., 149: 

There are no facts stated from which it appears to have | 
been irregular ; and it does appear that, after a full hearing 
of the case, his Honor found it to be regular, and directed 
the clerk to enter it in proper form nunc pro tune. The 
finding of the facts was for his Honor, and it is not for this 
court to collect the facts from evidence transmitted with the 
case. All that is proper for this court to do, is to decide 
whether from the facts found by his Honor, the judgment 
was regular or irregular. It is to be regretted, therefore, 
that his Honor did not state more fully the facts found by 
him, Evidently, this defect was intended to be supplied by 
transmitting the evidence itself, so that this court could see 
the evidence upon which his Honor acted. But this imposes 
upon this court the duty of finding the facts; which it is 
incompetent to do. It may be proper, however, to state, 
that in looking to the affidavits which accompany the case, 
we find it stated by the plaintiff's attorney, who entered 
the judgment, that it was ‘‘ entered in open court,” and, 
by the clerk, ‘‘ that the judgment was taken in accordance 
with the regular rules and practice of the court.”’ If these 
were found by his Honor to be true, as we suppose they were, 
then the judgment was regular, and the court had naaere 
to vacate it. 
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It was insisted on in the argument, that the entry 
“‘judg’t.,” no matter when or how entered, was not a 

judgment at all. If that be so, it will avail the defendant 
nothing, because a judgment is not what may be entered, 
but it is what is considered and delivered by the court. The 
entry is a memorial of what the judgment was. If there 
had been no entry at all, it would have been competent for 
his Hanor to have it entered, nunc pro tune, upon his being 
satisfied that judgment was, in fact, delivered. 

The entry ‘‘Judg’t.,’’ was a note or memorandum of 
what the judgment of the court was, from which the clerk 
should enter the judgment in form, after court. And this 
is according to the course and practice of our courts; Os- 
borne v. Toomer, 6 Jones, 440 ; State v. McAlpine, 4 Ire., 140. 


Per CorraM. Judgment affirmed. 


THE STATE v. ERASMUS D. NUTT. 


If, pending an appeal in a criminal case, the statute authorizing the indictment 
is repealed, judgment will be arrested. | 


MispEMEANOR, in the distillation of grain, tried before 
French, J., at Fall Term, 1864, of Orange Superior Court. 
No statement of the case is necessary. 


Attorney General, for the State. 
- Phillips and Battle, tor the defendant. 


Reape, J. Since the trial of the defendant in the court 
below, the statute under which he was convicted has beer 
repealed. The repealing statute does not except from its 
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operation offences already committed. The appeal vacates 

the judgment, and there is now no law under which judg- 
ment can be pronounced against the defendant. 

Judgment must therefore be arrested. 


Per CURIAM. Judgment arrested, 


JAMES L. GARDNER v. EDWARD D. HALL. 


The tax imposed upon “dead heads” by the act of 1860-'61, ch. 31, sec, 12, is 
valid. 

Such a tax is not a “ capitation tax,” within the meaning of sec, 3, Art. 4, State 
Constitution, (amendments of 1836,) nor is it a violation of the charter of the 
Wilmington & Charlotte Railroad Company. 

(The case, Attorney General v. Bank of Charlotte, 4 Jones Eq,, 287, cited and ap 


proved.) 


Assumpsit, tried before French J., at Spring Term, 1864, 
of New Hanover Superior Court. 

The following is the substance of the case agreed, sub- 
mitted to his Honor, and then transmitted to this court: . 

The plaintiff, under a special permit from the President 
of the Wilmington and Charlotte Railroad Company, in 
February, 1863, travelled sixty-five miles on the road of 
said company as ‘‘a dead-head,’’ paying nothing for fffre. 
He was not the President, or one of the Directors of said 
company, nor in so travelling was he acting as an official or 
employee thereof. The company named above has ex- 
changed bonds with the State of North-Carolina. The de- 
fendant, as sheriff of New Hanover county, demanded from 
the plaintiff payment of the tax upon dead-heads, and there- 
upon the latter paid the same under protest. 
It was agreed, that if the court should be of epinion with 4 
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_ the plaintiff, judgment should be rendered against the de- 
fendant for one dollar and costs, otherwise that there should 
be a judgment of nonsuit. # 

The court, pro forma, gave judgment of nonsuit. There- 
upon the plaintiff appealed to this court. 


Person, for the plaintiff. 
The Attorney General, for the defendant 


Battiz, J. This action was brought to test the legality 
of the tax imposed upon ‘‘ dead-heads,”’ by the act of 1860, 
ch. 31,8. 12. The term ‘‘dead-head’’ is applied to per- 
sons other than the president, directors, officers, agents or 
employees of a Railroad Company, who are permitted by 
the company to travel on the road without paying any fare 
therefor. The legality of the tax is impeached upon two 
grounds; First, that it is a poll tax, and, as such, is not 
imposed as the Constitution of the State requires, (Amend- 
ments of 1836, Art. 4, sec..3); secondly, that it is an un- 
lawful interference with the contract made by the State 
with the company, in the charter. 

The first enquiry is, whether the tax is a capitation or 
poll tax, in the sense in whieh that term is used in the Con- 
stitution. A capitation tax is one upon the person simply, 
without any reference to his property, real or personal, or 
to any business in which he may be engaged, or to any em- 
ployment which he may follow. It is rightfully imposed, 
because of the protection which the government affords to 
the person, independently of the connexion in relation of 
the person to any thing else. Every kind of tax must be 
paid, either directly or indirectly, by a person, but, if he 
pay it im consequence of his ownership of property, or of a 
license to follow a profession or trade, or of making profits 
by the use of money or other thing, or of a privilege granted 
to him, either in writingyor orally by the State, or by the 
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permission of the State, either expressed or implied, the 
impost is not a capitation tax ; thatyis, it is not a tax upon 
his poll or head, simply. In the present case the tax is 
upon the privilege of a free ride upon a Railroad car, 
granted to him by the company under the implied—as not 
torbidden—sanction of the State. It is, therefore, not a 
capitation tax, such as-is meant in the article of the Consti- 
tution to which we have referred. 

A case much like this has recently been decided by the 
Sapreme Court of the new State of Nevada. By the Reve- 
nue Act of that State, passed in 1865, it was enacted that 
“there shall be levied and collected a capitation tax of one 
dollar upon every person leaving this State by any rail- 
road, stage, coach or other vehicle engaged or employed in 
the business of transporting passengers for hire,’ &c. This 
tax was objected to upon several grounds, one of which was, 
that it was a poll tax, and, as such, in conflict with the 
State Constitution, which limits the poll tax to four dollars 
upon all male residents of the State within certain ages. 
The court said: ‘‘This cannot be considered a poll tax 
within the meaning of the Constitution. If it be a tax 
upon the passenger at all, it is levied upon those exercising 
or enjoying a certain privilege. But it is more properly a 
tax upon the common carrier, regulated by the number of 
passengers transported ;’’ 1 Nevada, at p. 313, in ex parte 
Crandall. The last sentence in the above extract is predi- 
cated upon a provision in the revenue law which made it © 
the duty of every person or company owning or having the 
care of any vehicle employed in the business of transporting 
passengers for hire, to pay to the sheriff ‘‘ the said tax of 
one dollar for each and every person 60 carried or trans- 
ferred from this State.’” The opinion of the court thus ex- 
pressed, that the tax was rather to be regarded as one _ . 
the common carrier than upon the passenger, does fot di- 


minish the force of the view previbusly taken, thatvit was 't 
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not a capitation tax. Whether levied upon the passenger - 
or the carrier, there can be no doubt that the passenger had 
it to pay ; and it could make little difference to him whether 
he paid it directly to the tax collector, or to the carrier, in 
an increased amount of fare. 

The second objection to the legality of the tux is, that it 
violates the contract made by the State with the company, 
being an unlawful interference with the management of 
their business, as securedyto them in their charter. As this 
objection involves a restriction upon the powers of the State, 
it must be made clear by him who urges it. The general 
rule is *‘ the grant of privileges and exemptions toa corpo- 
ration is strictly construed against the corporation, and in 
favor of the public. Nothing passes but what is granted 

in clear and explicit terms. And neither the right of tax- 
ation, nur any other power of sovereignty which the com- 
munity have an interest in preserving undiminished, will 
be held to be surrendered, unless the intention to surrender 
is manifested in words too plain to be mistaken.’’ Ohio 
Life, de. Company v. Debolt, 16 How. (U. 8..) 435. Bil- 
lings v. The Providence Bank, 4 Pet., 561; Charles River 
Bridge v. Warren Bridge, 11 Pet., 545; Atto. Gen’lv. Bk 
“of Charlotte, 4 Jones Eq., 287. In Nathan v. The State of 
Louisiana, 7 How., 73, it was said by the Supreme Court of 
the United States that ‘‘ the taxing power of a State is one 
of its attributes of sovereignty. And where there has been 
: no compact with the Federal Government, or cession of ju- 
risdiction for the purposes specified in the Constitution, this 
power rvaches all the property and business within the 
State, which are not properly the means of the general gov- 
ernment ; and, as laid down by this court, it may be exer- 
cised at the discretion of the State. The only restraint is 
found in the responsibility of the members of the Legisla- 

ture their constituents.”’ 
The State power of taxition being thus unlimited, except 
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where it comes in conflict with some power conferred on the 
general government, the only enquiny which remains is, 
How the tax upon ‘‘ dead-heads’’ riding in a railroad car, 
can ip any proper sense be said to violate the company’s 
charter. It cannot diminish the profits.of the company or 
its increase, because no tax is imposed upon the transporta- _ 

tion of the passenger. - The value of the favor or compli- . 
ment which the company may wish to bestow upon the | 

‘ dead-head ’’ is not diminished, because the tax is not im-» 

posed at its instance, or for its use. Nor can such.a tax be 
regarded as an impertinent intermeddling upon the part of 

the State, because the tax applies to those roads only in ‘ 
which the State has an interest as a stockholder, or asa 
surety by interchange of bonds. 

Apart from all this, it is observable that this complaint 
of a violation of the charter does not come from the com- 
pany itself, but is urged by ene who, it seems, is no party 
to the contract. The question would have had a more se- é 
rious aspect perhaps, if the company had presented itself 
as the complainant. 

The judgment of the court below is affirmed. 


Per CURIAM. Judgment affirmed. 
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Lackey v. Miller and Froneberger. 


JAMES LACKEY, administrator of WILLIAW WRAY, deceased, v. W. J. T. 
MILLER aad D. FRONEBERGER. 


* Seventy-one dollars in current bank money,” in a bond promising to pay that 
amount, held to mean current bank bills, calling on their face for seventy-one 
dollars. 

By Pearson, C. J., arguendo, such a bond is not negotiable; and, after the day of 
payment is past, the proper remedy*upon it is covenant, in which case the 
measure of damages would be the value at the time the bond became due of 
that amount of bank bills, in United States coin. 

(The case of Hamilton v, Eller, 11 Ire., 276, cited, distinguished, and approved.) 


Dest upon a bond, brought up by successive appeals from 
‘ the judgment of a justice of the peace for Cleaveland county. 
The following is the case agreed, submitted to Shipp, J., 

at Spring Term, 1866, of Cleaveland Superior Court. 

The plaintiff, on the 3d of March, 1865, exposed to pub- 
lic‘sale a cow, and the defendant Miller became the pur- 
chaser, and, in accordance with the terms of sale, gave the 
following bond for the purchase money : 

$71.00. Six months after date we or either of us promise 
to pay James Lackey, administrator of Wm. Wray, dec’d, 
seventy-one dollars in current bank notes, for value received 
of him, March 3d, 1865. 

This was signed and sealed by the defendants. 

It was agreed by the parties that, at the time of the sale, 
the cow was worth twenty dollars, and also that, at that 
time, there was no ‘current bank money ’’ in circulation, 
and that the notes of State banks were being bought and 
sold at from ten to thirty cents in the doliar. 

It was also agreed by the parties, that at the time the note 
became due, there was in circulation a currency known as 
** greenbacks,’’ and also the notes of the National banks. 

* Upon the above statement of the facts, by consent of par- 
ties, it was submitted to the court to determine whether the 
plaintiff is entitled to judgment, and, if so, to what amount. 
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The court being of opinion that the plaintiff was entitled 
to recover, gave judgment for the full amount of the note 
declared upon. From this judgment ‘the defendant prayed 
an appeal to the Supreme Court. No appeal bond was re- 
quired, 


Bynum, for the plaintiff. 
No counsel for the defendant. 


Pearson, C. J. The case of Hamilton v Eller, 11 Ire., 
276, was relied upon in the argument, to support the judg- 
ment of the court below. There is a material difference 
between that case and the one now before us. In that case 
the defendant promised to pay to the plaintiff the sum of 
$150, “‘ payable January 1, 1844, in good trade, to be 
valued,’’ &c. Without. explanation or qualification, a 
promise to pay one hundred and fifty dollars, means one 
hundred and fifty dollars in United States coin, that being 
the only legal tender or money ; and as the defendant had 
not availed himself of the right reserved, to pay ‘‘ in good 
trade,’’ it was held that he had become liable to pay in 
money, i. e., in United States coin ; for there was nothing 
to explain er qualify the promise. The stipulation that the 
debt might be discharged in ‘‘ good trade,’’ did not ténd in 
anywise to show that the defendant did not owe to the plain- 
tiff one hundred and fifty dollars in money. 

In our case the promise is, not to pay seventy-one dollars 
in U. 8. coin, which may be discharged by paying enough 
current bank money to make up that amount in good money, 
but to pay seventy-one dollars ‘‘in current bank money,’’ 
i. e., seventy-one current bank money dollars; in other 
words, current bank bills calling on their face for seventy- 
one dollars, in the same way as where one promises to =a 
seventy-one dollars in currency, the meaning is to pay cur- 
rent notes calling on their face fotiiseventy-one dollars, as 
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distinguished from seventy-one dollars in U. 8S. coin, or, as 
it is termed, ‘“‘in good money.”’ 
Any other construction of instruments like these would 
lead to the absurdity of supposing that the same words 
amount to a promise to pay in U.S. coin, i. e., good money, 
and also to a promise to pay in “ current bank bills’’ which 
are not good money ; whereas, it is perfectly clear that the 
party intends to admit a debt of a given amount, not in U. 
S. coin, as in the case of Hamilton v. Eller, but only in cur- 
rent bank bills, e. g., seventy-one current bank money dol- 
lars, or current bank bills, ealling on their face for seventy- 
one dollars. 

Currency means, ‘‘ what passes among the people,’’ and 
is ade by them to answer, in some degree, the purposes 
of money. The expression, ‘‘ a depreciated currency ’’ was 
quite common in the years 1864 and 1865, and the idea that 
nothing could be considered current unless it was converti- 
ble in U. 8. coin at par was entertained by no one. In- 
deed, the truth is, that ‘‘ the currency,’’—that is to say, the 

notes of the Confederate States, issued for the purpose, and 
taking the place, of a circulating medium—had become so 
far depreciated that the bills of our banks were sought after, 
and hoarded up, as being a good deal better than ‘the 
currency ;’’ and when the defendant undertook to pay the 
price of the cow in ‘‘current bank money,’’ it was under- 
stood that he promised to pay bank notes amounting on 
their face to seventy-one’ dollars, as distinguishable on the 
one hand from Confederate notes, or currency, and on the 
other, from U. 8. coin, or, money. In the same way, a 
promise at this date to pay seventy-one dollars in green- 
backs, does not mean,—to pay seventy-one dollars in U.S. 
coin, or money, to be discharged by that amount of green- 

ks, which, according to the rate of discount, will make 
that amount in U.S. coin, or money ; but is a prcmise to’ 
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pay greenbacks, amounting on their face to seventy-one 
dollars. 

In this view, which we believeto be the true one, the 
plaintiff ought to have brought an action of covenant to 
recover damages for a breach of promise to pay current 
bank bills, calling on their face for seventy-one dollars,—in 
which case the measure of damage would be the value of 
that amount of bank bills in United States coin. 

It is certain that a bond of this kind is not negotiable 
asa bond for money. But from the case agreed, we see 
that the object of the parties is to have the question settled 
without reference to the form of action ; and, in pursuance 
of the agreement, the judgment below is reversed, and judg- 
ment will be rendered for twenty dollars, (which we con- 
sider to have been the value of seventy-one dollars in cur- 
rent bank fiotes, at the time that the note fell due,) together 
with interest from the maturity of the note. 


Per CurIAM. Judgment accordingly. 


JOHN J. A. LITTLE, and JACOB 8. LITTLE v. GRIFFIN 8. HAMILTON. 


A. B., a member of a partnership for farming and tanning, purchased a mule. 
The purchase was made by 4. B. alone, nothing was said of its being for the 
firm, and there was no evidence that the mule had ever been on the joint farm, 
or in the tannery of the plaintiffs. An action having been brought in the 
name of the firm for deceit, &c., in the sale; upon a motion to nonsuit: Held | 

1, That in the absence of other testimony, there was not only somé, but plenary 
evidence of the allegation that the mule was bought for the firm. 

. 2. That the act of issuing the writ in the name of the firm, raised the presump- 


tion that the mule had been bought for‘it. 


TRESPASS ON THE CASE, tried before Kerr, J., at Fall Term, 
1862, of the Superior Court of Union county. The ¢ case 


stated by his Honor, was as follows : 
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This was an action for deceit and false warranty in the 
sale of a mule. The plaintiffs declared as partners acting 
and trading under the style and firm of Jacob Little & 
Company. In support of their declaration they showed 
that a partnership existed between the plaintiffs before, at 
the time of, and since the commencement of this action,— 
both in farming and in the tannery business. It was also 
shown that the trade for the mule in question was made by 
Jacob 8. Littie alone, and that nothing was said of the pur- 
chase being made for the firm. There was no evidence on 
the trial that the mule had ever been used on the joint farm 
or in the tannery of the plaintiffs. Upon this testimony 
the counsel for the defendant moved to nonsuit the plain- 
tiffs, upon the ground that there was no evidence of any 
joint interest upon the part of the plaintiffs in the purchase 
of the mule. But, by consent, the court reserved the point, 
and submitted the other testimony touching the deceit and 
false warranty, with the understanding that if the jury 
should find a verdict for the plaintiffs, the court, if of opin- 
ion with the defendant upon the point reserved, might set 
the verdict aside, and enter a nonsuit. 

The jury having found a verdict for the plaintiffs, the 
court upon consideration, being of opinion that there was 
no evidence that the mule was purchased for the firm, set 
the verdict aside, and directed a nonsuit to be entered. 
From this judgment the plaintiffs appealed. 


Phillips and Battle, for the plaintiffs. 
Wilson, for the defendant. 


Pearson, C. J, We do not concur with his Honor in 
the view taken by him, in respect to the ownership of the 
mule. 

The fact that Jacob Little was in partnership with John 


‘in farming and in the tannery business,’’ in the absence 
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of any evidence that Jacob carried on any separate business 
of his own in which mules and horses were needed, was not 
only some evidence to be left to the jury that the mule was 
purchased for the firm, but, as it seems to us, was plenary 
evidence of the fact. It was a matter of indifference to the 
defendant whether the mule was purchased for the firm or 
for Jacob Little alone; and when the existence of the firm 
was established, the act of issuing the writ in the name of 
the persons composing the firm, is very similar to the act of 
sending the mule to the farm or tannery, and raised a pre- 
‘sumption that the mule was bought for the firm, so as to put 
upon the defendant—if he wished to defeat the action on a 
ground which did not affect its results—the onus of proving 
that the mule was, in fact, bought for Jacob Little alone. 

The nonsuit will be set aside, and a judgment entered 
upon the verdict for the plaintiffs, in pursuance of the agree- 
ment under which the question was reserved. 


Per CurraM. Judgment reversed. 


W. H. ATKIN ». ADOLPHUS MOONEY. 


Where a sheriff, having first returned an execution “satisfied,” afterwards, witli 
leave of court, amended the return thus: “ Received from the defendant Con- 
federate money for the debt, which the plaintiff refuses to take, therefore the 
sale is not satisfied, and the same is returned, that an alias may issue to sell 
the land ;” and then taking out such alias, levied upon the land: Held, that 
the petition of the defendant in such execution, praying for a certiorari aud 
supersedeas, ought not to have been dismissed, but should have been placed 
upon the trial-docket. 

A plaintiff has a right to instruct a sheriff to collect tn specie; but the latter, in 
the absence of instructions to the contrary, is justified in receiving currency, 
i. e., whatever is passing currently, in payment of debts of the character of 
that which he has to collect. 

(The cases Dickerson v. Lippitt, 5 Ire., 560, and Governor v. Carter, 3 Hawks, 328, 
cited and approved. ) 


Petition for a certiorari, brought up by an appeal from 
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an order dismissing the petition, made by Osborne, J., at 
Fall Term, 1864, of Rutherford Superior Court. 

The proceedings in the courts. below are sufficiently stated 
in the opinion, 


Logan, for the petitioner. 
Bynum, for the defendant. 


Reape, J. The defendant sued out an execution against 
the petitioner, in another proceeding between them, and 
whilst it was in the hands of the sheriff, the petitioner paid 
‘it off to him, and took a receipt in full, and the sheriff re- 
turned the execution ‘‘ satisfied.’’ Subsequently, the sher- 
iff obtained leave of the court to amend his return, which 
he did as follows: ‘‘ Received from the defendant [the pre- 
sent petitioner] Confederate money on the debt, which the 
plaintiff refuses to take, therefore the sale is not satisfied, 
and the same is returned, that an alias may issue to sell 
the land.’’ An alias did issue, and the sheriff levied on 
the property of the petitioner, who was the defendant in 
that suit. Thereupon the petitioner filed his petition for a 
certiorari and supersedeas, and obtained the same. Upon 
the return of the petition and proceedings into court, his 
Honor dismissed the petition ; from which order the peti- 
tioner appealed. 

The case does not state the grounds upon which the peti- 
tion was dismissed, and we are left to collect from the whole 
case whether it ought to have been dismissed, or placed 
upon the trial-docket. 

It was clearly within the power of the County Court to 
allow the sheriff to amend his return ; Dickinson v. Lippitt, 
5 Ire, 560. So much of the case therefore must stand upon 
the return, as amended. 

Again, a plaintiff has the right to instruct the sheriff to 
collect in specie, but, without such instructions, the sheri* 
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may collect in currency. Governor v. Carter, 3 Hawks, 328. 
A sheriff, in the absence of instructions to the contrary, 
would be justified in receiving what was passing currently 
in payment of debts of the character which he had to col- 
lect. Yet there must be some limit to this discretion of the 
sheriff ; for, if he receive funds which are so much depre- 
ciated that it would amount to notice that the plaintiff 
would not receive them, he would be liable to the plaintiff 
in the execution. 

How the facts were in this case we are not informed. We 
do not know whether Confederate money was current in the 
payment of such debts as the sheriff held for collection, or 
not. And these facts are necessary to determine the liability 
of the sheriff to the plaintiffin the execution. But they 
are not necessary to determine the present case, because the 
extent of the sheriff’s liability is not the question before us. 
That question is: Had ‘the execution been satisfied, so far 
as the petitioner is concerned? He had paid the sheriff in 
funds which the latter received without objection ; and these 
funds have never been returned or offered to be returned, so 
far as we are informed. The petitioner has a receipt in full 
for the debt, and, outside of the declarations of the sheriff, 
it does not appear that he did not pay in good money. 

We are therefore of opinion that the petition in this case 
ought not to have been dismissed, but should have been 
placed upon the trial-docket, so that the question as to the 
satisfaction of the execution by the petitioner may be pro- 
perly raised and decided. 


Per Curiam. Judgment reversed. 
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8. A. SHARPE v. J. RINTELS & COMPANY, and J. F. ALEXANDER and 
R. A. McLAUGHLIN, as Admrs. of A. R. LAWRENCE, dec’d. 


A writ in Debt had been returned to Fall Term, 1863, and counsel marked his 
name for the defendants, but entered no plea; at Fall Term, 1864, without the 
knowledge of the defendants, except M., (who was one of two administrators 
of the surety to the debt,) and without the knowledge of their counsel, the 
counsel for the plaintiff signed “ Judgment by default final for,” &c.; at the 
the next term, (Spring 1866,) the plaintift’s counsel agreed that the judgment 
might be stricken out as to all of the defendants excepting the administra- 
tors: Held, that there was no error in the refusal of the Judge below to strike 
out the judgment as to such administrators. 

(The case of Davis v. Shaver, ante p. 18, cited and approved.) 


Dent, returnable to Fall Term, 1863, of Iredell Super‘or 
Court. 

At the return term the same counsel was employed by 
each of the defendants, and he marked his name to the case, 
but entered no pleas. At Fall Term, 1864, the counsel of 
the plaintiff signed judgment upon the decket against all 
the defendants, without the knowledge of their counsel, or 
of any of the defendants except McLaughlin, who was the 
clerk of the court, and made no objection, supposing that 
his counsel would give it all proper attention. Execution 
was issued from Fall Term, 1864, and after that no term of 
the court was held until the Spring of 1866, when the de- 
fendants, Rintels & Company, moved to set the judgment 
aside, on the ground that it had been obtained and taken 
irregularly. With the consent of the plaintiff, this was 
done as to Rintels & Company. Thereupon the plaintiff 
entered a nolle prosequiasto them. The court, Mitchell, J., 
presiding, refused to set aside the judgment against the 
other defendants, who were administrators of one Lawrence, 
the surety upon the debt, and they being dissatisfied ap- 
pealed to the Supreme Court. 

The entry of judgment was upon the minute docket, as 
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follows: “ Judgment by default final for $1,600 principal, 
$272 interest, and costs.”’ 


Clement, for the plaintiff. 
Boyden and Bailey, for the defendants. 


Reade, J. This case falls under the principles laid down, 
and the authorities cited in Davis v. Shaver, ante, p. 18 ; 
and for the reasons there given the judgment must be af- 
firmed, 


Per CortaM. Judgment affirmed. 


THOMAS M. PENNY ov. JOHN SMITH. 


Even after final judgment has been entered, a court has power, at any time du- 
ring the same term, to amend the proceedings in a suit; therefore, 

Where a petition had been dismissed, and the petitioner had prayed for and ob- 
tained an appeal from the order; Je/d, that the County Court had power du- 
ring the same term, to allow the petition to be amended; alse, that the terms, 
upon which such allowance was made, was a matter exclusively within its 
discretion. 

{The case of Plunkett v. Penninger, 2 Jones, 367, cited and approved.) 


PETITION FOR A cARTWAY, filed at December Term, 1862, 
of Davie County Court. At March Term, 1863, the peti- 
tion was dismissed, and thereupon the petitioner prayed an 
appeal to the Superior Court. Afterwards, during the same 
term, the petitioner moved to amend his petition, and this 
was allowed by the court. 

In the Superior Court, at Fall Term, 1863, the defendant 
moved to dismiss the petition, upon the ground that the 
County Court had no power to amend, after dismissing it 
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and granting an appeal. Bailey, J., having refused to dis- 
miss, the defendant appealed to this court. 


Clement, for the petitioner. 
Furches, for the defendant. 


Pearson, C. J. The Judge had a discretion to allow an 
appeal bond to be filed in the Superior Court, and with the 
exercise of that discretion this court has no right to inter- 
fere. 

The motion to dismiss the appeal, upon the ground that 
the County Court had no power to amend the petition after 
dismissing it and granting an appeal to the Superior Court, 
was put on the ground that the court was functus officio in 
respect to the case, and had no further control over it. In 
this the counsel for the defendant is mistaken. The pro- 
ceedings of the court are in fieri until the expiration of the 
term, and, until then, the record remains under the control 
of the court. It may strike out the judgment, and enter a 
different one; it may amend the pleadings, and do any 
other act necessary to effect the purposes of justice—and 
this as well after as before what purports to be a final judg- 
ment has been entered. In other words, the court has the 
whole term during which to consider of its action ; and any 
entry made on a former day does not affect its power on a 
subsequent day. It is every day’s practice in the Superior 
Courts to allow the writ to be amended, by entering a larger 
sum: or in ejectment, to extend the time of the demise— 
and these amendments are usually applied for and allowed, 
after judgment has been entered, and an appeal taken. But 
itis a rule that the court will not allow an amendment 
which takes away the ground on which the party has ap- 
pealed, except upon the payment ofall costs; and then the 
appellant can withdraw the appeal. Such amendments are 
also made in this court, but we take care not to amend a 
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party out of court; that is, take from under him the ground 
on which he appealed, except upon the payment of all costs. 
If the County Court had not allowed the amendment in 
this case, it would have been ordered in the Superior Court, 
or in this court ; so that there is no room for complaint, ex- 
cept as to costs. Plunkett v. Penninger, 2 Jones, 367. 

The County Court had full power to allow the amend- 
ment at the time that it was made. Whether the amend- 
ment should have been made without costs, or upon pay- 
ment of costs, was a matter of discretion, with which the 
Superior Court had no right to interfere. There is error. 


Per Curiam. Judgment affirmed. 


W. R. S. BURBANK v. L, L. WILLIAMS. 


A question having been made in the Superior Court as to the constitutionality of 
an act which gave defendants further time to plead; ZHeld, that, inasmuch as 
the statute had been repealed before judgment was pronounced in this court, 
(especially, as the appeal had already given the defendant all the delay that 
he asked,) the court would not entertain the question merely for the purpose 
of settling the incidental question of costs, 


Dest, upon a promissory note, returned to Rowan Supe- 
rior Court, at Fall Term, 1864. At Spring Term, 1866, no 
pleas having been entered, the plaintiff moved for judgment 
according to the note. The defendant resisted this motion 
upon the ground that the stay law of 1866, (Acts of 1865-’6, 
c 16,) gave the :‘efendant further time to plead. Mitchell, 
J., refused to give the judgment prayed for, and thereupon 
the plaintiff appealed to the Supreme Court. 


Blackmer, for the plaintiff. 
Boyden and Bailey, for the defendant. 


IN THE SUPREME COURT. 


The State v. Blackwelder. 


Pgarson, C. J. This case was brought up by the plain- 
tiff, tor the purpose of obtaining the opinion of this court 
on the question as to the constitutionality of the act of the 
General Assembly, entitled ‘‘ An act to change the jurisdic- 
tion of the courts, and the rules of pleading therein,”’ rati- 
fied 10th March, 1866. 

The statute in question is repealed by an ordinance of the 
Convention at its last session, upon the same subject, and 
there is nothing involved in the case, as it now stands, ex- 
cept the costs of the appeal. Under these circumstances 
the court does not feel itself called upon to decide on the 
constitutionality of tne statute, simply to dispose of a ques- 
tion of costs; especially as the defendant has already ob- 
tained the delay in reference to the time of pleading, which 
was the matter of contention. 

Without entering into the question, we affirm the judg- 
ment below. 


Per CURIAM. Judgment affirmed. 


THE STATE v. JACOB BLACKWELDER. 


A prisoner has a right to be present at the bar at all times during the progress 
of his trial; therefore, 

It is error in a Judge to give any charge to the jury in the absence of the 

prisoner. 


Mourper, tried at Spring Term of Rowan Superior Court, 
before Mitchell, J. The prisoner was convicted and sen- 
tenced, and thereupon appealed to this court. It is unne- 
cessary to make any statement of the case. 


Attorney General, for the State. 
Boyden and Bailey, for the prisoner. 


Battig, J. The bill of exceptions contains many state- 
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ments of testimony, rulings of the presiding Judge, and 
exceptions of the prisoner’s counsel. 

Our attention has been particularly called to the follow- 
ing, which relates to what occurred after the jury had re- 
ceived the first instruction from the court, and had retired 
to consider of their verdict: Not being able to agree, the 
jury came into court at a late hour in the night, and it is 
stated that his ‘‘ Honor again charged the jury in the ab- 
sence ot the prisoner and portion of the counsel.’’ The 
jury being still uable to agree, it is set forth that his 
** Honor again charged them some hours after, in the ab- 
sence of bot: the prisoner and his counsel ; and, at the re- 
quest of the jury, he repeated a portion of the charge he 
had before given them.’’ 

The question thus presented is one of very great impor- 
tance in the trial of capital crimes. It is whether the pri- 
soner has a right to be present at the bar at all times du- 
ring the progress of his trial. We believe that the gen- 
eral impression among the profession in this State is, and 
always has been, that he has such right; and that the 
practice has always been in conformity to this impression. 
The point has never been directly adjudicated, but in the 
case of State v. Craton, 6 Ire., 104, the implication in favor 
of the existence of the right is so strong, that we must re- 
gard it as equivalent to a positive decision. 

In that case it was objected that it it did not appear by 
the record that the prisoner was personally present in court, 
at the time of the trial and sentence. The Supreme Court, 
without the slightest intimation that such presence of the 
prisoner was unnecessary, overruled the objection, upon the 
ground that, taking the whole record together, it did suffi- 
ciently appear, either by positive assertions or necessary 
implications, that he was present in court both during his 
trial, and at the time sentence was passed upon him. 

The researches of the learned counsel, who have argned 
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the case before us, have shown that the same rule prevails 
in England and in many States of the Union, particularly 
in Georgia, Virginia, Tennessee, Illinois, Maryland, Penn- 
sylvania and New York. The rule, indeed, is but a full 
development of the principles contained in the 7th section 
of the Declaration of Rights—‘‘ That in all prosecutions, 
every man has a right to be informed of the accusation 
against him, and to confront the accusers with witnesses 
and other testimony ;’’ and as such, it ought to be kept for- 
ever sacred and inviolate. 

Whether the presence of the prisoner’s counsel, as well as 
that of the prisoner himself, during his trial is necessary, we 
are not now called upon todecide. There may be many cases, 
in which exigencies might occur during the progress of a trial 
where the counsel might be of more advantage to the pri- 
soner than he could be to himself. The argument, there- 
fore, in favor of requiring the presence of his counsel, or of 
some one or more of them, as well as of the prisoner, is 
very strong. but we will not undertake to decide upon its 
validity until a case shall arise in which it is our duty to 
do so. 

The error to which we have adverted makes it neces- 
sary to order a venire de novo, and it must be so certified to 
the Superior Court for the county of Rowan. 


Per Curiam. Venire de nove. 
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THE STATE v. THOMAS BRODNAX, a freedmar. 


In a case where the facts were, that the prisoner, a slave, was dancing, singing 
and making a considerable noise, with other slaves, between the negro houses 
and the overseers’s house, which were about thirty feet apart; that, upon the 
overseer, Who is the deceased, and was an elderly man, ordering them to stop 
the noise, all did, except the prisoner, who, upon being again ordered to stop, 
returned an answer which offended the deceased; that the latter replied “ if 
you say that again, I will mash your mouth,” whereupon he repeated the 
words, dancing the while, with his face towards the deceased, but retreating 
towards the negro houses; that the deceased then walked towards him with a 
stick (a deadly weapon) in his hand, and struck him with it upon the head, 
twice; and thereupon the prisoner wrenched the stick from the deceased, and 
struck him one blow with it, with his utmost strength, and fled; the deceased 
falling, and dying in a few moments: J/eld, that the killing was manslaughter, 
and not murder. 

( The State v. Wilt, 1D. and B., 121, cited and approved; The State v. Nutt, 

ante, p. 20, cited, approved, and distinguished. ) 


Muroper, tried at Spring Term, 1866, of Rockingham Su- 
perior Court, before Gilliam, J. 

Upon the trial, the jury found by special verdict the 
following facts: ‘‘the prisoner, Thomas Broadnax, was a 
slave, and in January, 1865, was the property of Dr. E. T. 
Brodnax, of Rockingham county, and the deceased was the 
overseer of the said Brodnax, and entrusted with the man- 
agement of the prisoner at the time of the commission of 
the homicide ; that late in the evening of the 2d day of 
January, after the day’s work was done, and the negroes 
had returned ‘to their houses, the prisoner, his sister, a 
grown woman, and some small children assembled in the 
plat of ground which lay between the negro-houses and the . 
overseer’s house ; that the space between their houses was 
about thirty feet ; that the prisoner and those with him be 
gan to dance and sing, and made a considerable noise ; that ie 
the deceased came to the door, and ordered them to cease 
making the noise ; that they all immediately ceased, except 
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the prisoner, who continued to dance and sing; that the 
deceased then said to him, ‘Tom, you are no better than 
the young ones, and you must stop your noise too ;’ that the 
prisoner replied, ‘ You will not let me go to master’s house 
to play, and will not let me play here, and I don’t know 
where to play ;’ that the deceased said to him, ‘If you say 
that again, I will mash your mouth ;’ that the prisoner re- 
peated these words, and was at the time dancing, with his 
face towards the deceased, and his back towards the negro- 
houses, and as he danced was going backwards towards the 
negro-houses ; that the deceased walked towards him with 
a stick in his hand, and struck him twice upon the head 
with the stick ; that the prisoner wrenghed the stick out of 
the hand of the deceased, and struck him one blow with it, 
and fled; that the deceased immediately fell to the ground, 
and died within a few minutes, his skull being fractured by 
the blow ; that the deceased was an elderly man, and the 
prisoner a man just grown, and when he struck the de- 
ceased he used his utmost strength; that the stick, with 
which the prisoner struck the deceased, was the same with 
which he had twice been stricken by the deceased, was about 
three inches thick at the larger end, and an inch and a half 
at the smaller end, and three feet in length; and, in the 
opinion of the jury, was a deadly weapon, it being a heavy 
hickory stick ; that the homicide, and all the circumstances 
connected therewith, took place in Rockingham county,” 
&e., &e. 

His Honor, considering that the facts above stated consti- 
tuted a case of manslaughter, gave judgment accordingly. 
Whereupon, the Solicitor for the State appealed to this 
court. 


The Attorney General, for the State. 
Phillips and Battle, for the prisoner. 
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Battie, J. At the time when the homicide with which 
the prisoner stands charged was committed, he is stated in 
the special verdict to have been a slave ; but at the time of 
the trial for the offence, we know, that by the operation of 
a public law he had become a free-man. Under these cir- 
cumstances, it is contended by the counsel for the prisoner, 
that his case is to be considered and determined upon the 
same principles as would be applicable to the case of one 
free-man killing another. This position is sought to be 
sustained by the analogy of the effect which the repeal ofa 
statute has upon an offence which was committed while the 
statute was in force. In such case the offender cannot be 
tried, or it tried before the repeal no judgment can after- 
wards be pronounced against him, as has been decided at 
the present term in The State v. Nutt. The argument is, at 
first view, plausible and ingenious, but it will not bear the 
test of a critical examination. The offence, of which the 
prisoner is accused, has not been repealed by any statute, 
nor by the operation of any public law. It is now, as it 
was when it occurred, a high crime, and the only proper in- 
quiry is, as to the degree of its criminality ; and that must, 
in the nature of things, be determined by the circumstances 
attendant upon its commission. To be murder, the crime 
must have been committed with malice prepense; and if 
the offender were at the time actuated by that malice, we 
cannot see by what process that malice has been taken away 
by the change in his condition asa man. If, while a mas- 
ter were, for a proper cause, inflicting a moderate chastise- 
ment upon his apprentice, the latter were to kill him with 
a pistol or other deadly weapon, and were not to be tried 
for it until after he became of age, we presume he could not 
prevent a conviction of murder, by the allegation that, be- 
ing then of age, it must be regarded as a lega' provocation 
that his master struck him while he was under age. We 
are not uware of any principle of criminal law by which 


43 


IN THE SUPREME COURT. 


The State v. Brodnax. 


such a defence can be sustained, and we think the analogy 

between that and the present case much stronger than the 
one insisted on by the prisoner’s counsel. Having decided 
that the prisoner must be held accountable according to the 
principles applicable to his status when the alleged crime 
was committed, it becomes our duty to ascertain what those 
principles are, and then apply them to the facts set forth in 
the special verdict. 

In performing this duty, our task is rendered compara- 
tively easy by the full and able exposition of the subject, 
which is to be found in the arguments at the bar, and in 
the opinion of the court, in the case of the State v. Will, 1 
D. and B. 121. The essential principle clearly laid down 
and strongly enforced in that case is, ‘‘ that while uncondi- 
tional submission is the general duty of the slave, and un- 
limited power is, in general, the legal right of the master,”’ 
‘*it is certain the master has not the right to s‘ay his slave, 
and it is equally certain that the slave has a right to defend 
himself against the unlawful attempt of his master to de- 
prive him of life.’’ In the application of this principle 
to the facts of that case, the court held that the slave who 
had killed his temporary master while the latter was, as 
the sJave had every reason to suppose, attempting to take 
his life, was guilty of manslaughter only, and not of 
murder. 

Let us see what will be the application of this principle 
to the facts stated in the special verdict now before us. The 
facts, to which this test must be applied, are those only 
which are distinctly set forth in the verdict, and such other 
facts as may be fairly and legally inferred from them. It 
appears then, that, at the time when the homicide was com- 
mitted, the prisoner, who was then a slave, was guilty ot 
an offence which, though it was neither an act of resistance 
nor rebellion, fully justified the deceased, who was his tem- 
porary master, in inflicting punishment upon him. The 
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master, in the exercise of his discretion, had the right to 
sclect the mode of punishment, and therefore had the right’ 
to strike his slave: and it was the duty of the slave to sub- 
mit. But the master had no right to kill, and if he at- 
tempted to kill, or acted in such manner as apparently to 
endanger life, the slave was not bound to submit unresist- 
ingly to an attack which might end in his destruction. 
Here, then, we are brought to consider the character and 
attendant circumstances of the chastisement inflicted by 
the master upon his slave. The master is stated to have 
been an elderly man, but nothing is said as to his size or 
strength. ‘‘Elderly,’’ is defined by Webster to mean 
‘‘somewhat old ; advanced beyond middle age; bordering 
on old age.’’ As the law will not, in the absence of testi- 
mony to that effect, presume that the man is sick, infirm, 
or a cripple, we must assume, upon the special verdict, that 
the deceased possessed the ordinary vigor of a man of the 
medium size, past middle age, but not yet arived at old 
age. The instrument he used is described to have been a 
heavy hickory stick, three feet long, three inches thick at 
the larger end, and tapering off to one and a half inches 
thick at the smaller end. The prisoner was a young man 
‘*just grown ;’’ and the jury find that the stick, while in 
his hand, was a deadly weapon. We think that such a 
bludgeon was equally so in the hands of the deceased, 
While the prisoner was in an act of disobedience, the de- 
ceased advanced upon him, threatening ‘‘to mash _ his 
mouth,’’ if he repeated certain offensive words which he 
had just uttered. The words were repeated, and the de- 
ceased struck the prisoner two blows on the head with the 
stick, when the latter wrenched it from his hands, and 
struck him one fatal blow, and then fled. 

It is a fair legal inference from this account of the trans- 
action, which we take from the special verdict, that the 
blows given and received by the parties to the contest, fol- 
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ed each other in rapid succession ; and such we have no th 

doubt was the fact. The Attorney General assumes, in bis fet 

argument, that the blows struck by the deceased were slight. val 
The other facts do not justify the inference. The deceased 
was provoked, and justly provoked, by the combined diso- 
bedience and insolence of the prisoner. The threat of mash- 
ing the prisoner’s mouth showed that he was angry. The 
quickly repeated blows evinced a purpose to inflict bodily 
hurt, and the weapon used would carry death, if wielded 
with sufficient force, as certainly as would a pistol ora 
bowie knife. Such were the circumstances at the moment 
when the prisoner snatched the stick from the hands of the 
_deceased, and instantly killed him with it. Was this kil- 
' ling the result of malice, or of what we must adjudge to 
be a legal provocation? That is the question, and it is 

/ one upon which we have deliberated with much anxiety, a 

| and have come to a conclusion with no little hesitation. ° 

That conclusion is, that the prisoner acted under a well [Th 
grounded fear that his life was about to be taken, and 

struck the fatal blow from the irrepressible impulse of the | 

instinct of self-preservation. The consequence is, that we of 

must hold that his Honor, in the court below, committed an 

no error in pronouncing judgment upon the special verdict, ing 

that the prisoner was not guilty of murder, but was guilty to 

of the felonious killing and slaying the deceased. In sup- 

port of this judgment, we think that the case of the State the 

v. Will, herein before referred to, is a full and direct au- be 

thority. Of Will’s case, it may be observed however, that " 

in the earlier part of the transaction, which led to the fatal ma 

result, the attack upon the slave was of a more deadly char- rus 

© acter than was exhibited in the beginning of the contest in dw 

the present case ; but, at the moment when the fatal blow aft 

was struck, there was less apparent cause for the slave to cat 

fear that death was then to be inflicted in the former than det 

in the latter case. But asin each case it may be seen that Int 


46 


JUNE TERM, 1866. 


The State v. Lawson. 


the slave was impelled to kill his temporary master, in de- 
fence of his own life, the same principle must apply to both, 
varying though they do in some of their circumstances. 


Per Curiam. Judgment upon the special verdict that 
the prisoner is noé guilty of the mur- 
der wherewith he stands charged, but 
is guilty of the felonious slaying and 
killing of William Dunean. 


THE STATE v. LAWSON, a freedman. 


Confessions made by a prisoner, a slave, whilst witnessing torture inflicted upon 
another prisoner for the same offence, in order to extort confession from him, 
are not competent evidence. 

[The case of The State v. George, 5 Jones, 233, cited and approved.) 


Burauaky, tried before Mitchell, J., at Spring Term, 1866, 
of Cabarrus Superior Court. The prisoner was convicted, 
and, the rule which had been obtained for a new trial hav- 
ing been discharged, judgment was pronounced according 
to law. Thereupon he appealed to this court. 

The following is the case stated by his Honor, so far as 
the opinion of the court renders it necessary that it shall 
be given. 

The prisoner, Lawson, then a slave, arid.George, a free 
man of color, were indicted at Fall Term, 1864, of Cabar- 
rus Snperior Court, for a burglary, committed upon the 
dwelling house of John Petre. , , On the second day 
after the burglary had been committed, several persons 
came together at the house of the prosecutor, to aid him in 
detecting the perpetrators and recovering his lost property. 
Information indicated George and Lawson as the criminals. 
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The former lived about three-quarters of a mile from Petre, 
and Lawson lived about a mile distant in the opposite di- 
rection. One of the party went to apprehend George, and 
two others after Lawson. George was brought first and 
tied at the house of the prosecutor, and soon afterwards 
Lawson was produced, 

The party endeavored by threats, and by severe whip- 
ping, to extort from George a discovery of the stulen pro- 
perty. During a pause in this whipping Lawson said: Jf 
you will not whip me, and will go with me, I will show you the 
property. The party who had apprehended Lawson had not 
tied him. They found him at work, and he denied all 
knowledge of the burglary, and denounced, in strong terms, 
any one that would rob such a man as old Mr. Petre. He 
walked with the party to the house of Petre, and was not 
more than fifteen yards distant from where George was con- 
fined, but was the object of very little attention, until he 
made the remark above recited. Nether threats nor prom- 
ises had been made to him. After he made the offer, two 
of the party went with him, and, at the distance of about 
four hundred yards from the honse of the prosecutor, he 
showed them the stolen property, concealed under a cover- 
ing of brush. As they returned with the goods, Lawson, 
without any incitement, stated voluntarily, that he and 
George had broken open the window of the room from which 
the goods were taken, with an axe and iron wedge ; that George 
had entered through the window and handed him the property 
at the window ; ‘that George kept nothing but one bale of eot- 
ton-yarn, and he, Lawson, undertook to conceal the remainder 
of the properly until he could sell it for thir joint benefit. 

The evidence of the remarks made by Lawson previous to 
his going for the stolen property, and of the statement 
made by him after it was found and the party was return- 
ing, was objected to by the counsel for the prisoner, but was 
admitted by the court. And for this the prisoner excepte 
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Attorney General, for the State. 
Wilson, for the prisoner. 


Pearson, C.J. The case of The State v. George, 5 Jones, 
233, is one precisely in point hgre, and we adopt the opin- 
ion delivered in that case as our opinion in this. 

Every thing that the prisoner said and did, after he had 
witnessed the torture inflicted upon George, was ‘‘ with the 
fear of the lash before his eyes.’?! The party had assem- 
bled with a determination to find out the truth by means of 
the lash, forgetful of the rule,—‘‘ The end does not justify 
the means.”’ 

There is error. This opinioy will be so certified. 


Per Curiam. Venire de novo. 


THE STATE ev. WILLIAM MARSHALL. 


. 

The prisoner, a stranger to the prosecutrix, who was a girl of between 13 and 
14 years of age, had met her upon her way from a neighbor's, and offered to 
go home with her, a distance of less than a mile; his offer being accepted, he 
dismissed some children who had been acting as her guides; eld, that the 
girl's following him out of the road for a short distance into the woods; as 
also her not stopping upon her way home, after the alleged rape had been 
committed, to tell her aunt of it (she having passed the aunt’s house and seen 
her)—did not warrant a prayer for a charge to the jury that the evidence of 
the prosecutrix should be disregarded altogether. 

In order to confirm the evidence of a witness, it is competent to ask whether it 
does not concur with statements previously made by the witness, out of court. 

(The case of The State v. George, 4 Ive, 324, cited and approved.) 


Raps, tried at Spring Term, 1866, of McDowell Superior 
Court, before Shipp, J. From the judgment in the case, 
the defendant appealed to this court. . 
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The person upon whom the crime was committed, Sarah 
Rooker, was a girl of between 13 and 14 years of age, and 
stated that having been upon a visit at a neighbor’s house 
in Rutherford county, about 3 or 4 o’clock she started to 
her father’s house, which was a mile or so distant. That 
for company and as guides she took with her two children 
of the neighbor. That at about half a mile from the house 
they met the prisoner, who proposed to go home with her, 
and sent the children back. They proceeded on the road 
towards the home of the witness, he leading and she fol- 
lowing, until they came to the head of a hollow or ravine, 


when the prisoner turned off from the road, and witness ’ 
followed. That very soon after they left the road, the pri- ] 
soner by violence and threats committed the crime in ques- ‘ 
tion, and having led her back to the road, threatened that { 
he would kill her if she told what had occurred. She then ‘ 
went home, passing the house of an aunt, (whom she saw,) { 
but did not stop or tell her aunt what had happened. Im- r 
mediately upon reaching home, she told her mother, who, ; 
upon examination, found marks of great violence upon her ‘ 
person. 

The mother was examined upon the trial, and having P 
been asked by the Solicitor whether the statement made by J 
Sarah at the trial was the same as that made upon her re- 
turn home, stated that it was. ‘ 

What else was material at the trial and in the charge of “ 
his Honor appears in the opinion of the court. 

Attorney General, for the State. : 

No counsel in this court for the defendant. 

e 


Reape, J. The prisoner moved for a new trial upon three 


grounds : | 
1. That inasmuch as the witness Sarah Rooker, upon 
whom the rape was charged to have been committed, did 
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not disclose the fact to the first person whom she saw after 
the occurrence, her testimony was to be disregarded alto- 
gether. 

2. That inasmuch as Sarah Rooker followed the prisoner 
into the woods, it was conclusive evidence of her assent to 
the act. | 

3. That it was error to allow the State to support the 
testimony of the said Sarah Rooker, by proving that she 
gave the same account of the transaction when she first dis- 
closed it to her mother. 

As applicable to the first two grounds his Honor charged 
the jury, ‘‘ that if the witness Sarah Rooker was to be be- 
lieved, the charge in the indictment was made out. But it 
was exclusively for tuem to say whether she had told the 


truth. That if they were satisfied from all the facts and 


circumstances of the case that she had not sworn truly, or 
that she had assented to the act, it was their duty to acquit. 
That in coming to a conclusion they had the right to take 
into consideration the conduct of the witness, and all the 
circumstances surrounding the case.’’ 

We think the first and second grounds are without force, 
and that the charge of his Honor was correct, 4 Bl. Com., 
213, Arch. Crim. Plead., 260. 

The competency of the evidence objected to, in the prison- 
er’s third ground, is settled in State v. George, 8 Ire., 324, 
and in subsequent decisions. 

There was a motion in arrest of judgment, but no cause 
was assigned. After a careful examination of the record, 
we find no cause for arrest of judgment. 

It must be certified to the Superior Court that there is no 
error in the judgment. 


Per Curiam. Ordered to be certified accordingly. 
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THE STATE v. HENRY BEATTY. 


An indictment for receiving stolen goods must contain an averment of the per- 
son from whom they were received. 

If there be a general verdict of guilty upon an indictment having two counts, 
judgment cannot be arrested because one of those counts is bad. 

If one of two repugnant counts is bad, a general verdict of guilty may well be 
supported by the other. 

Where the joining of two counts is permitted by statute, they ought not, upon 
that account, to conclude against the statute. 

Where an indictment described the article stolen (here,*corz.,) as being the “ pro- 
perty ” of the owner, instead of being of his “goods and chattels”: Held, to be 
sufficient. 

(The cases S. v. Ives, 13 Iret, 338; S. v. Miller, 7 Ire., 275; S. v. McCauless, 9 Ire., 
375, and S. v. Williams, 9 Ire., 140, cited and approved.) 


INDICTMENT, charging, in one count, a larceny of “five 
bushels of corn, &c., the property of,’’ &c.: in the other, 
that the defendant, ‘ five bushels of corn, &c., the property 


of W. R., feloniously did receive, knowing the same to 
have been stolen.’’ Upon the trial at Mecklenburg Supe- 
rior Court, Spring Term, 1866, after a verdict of guilty, 
there were motions for a new trial, and in arrest of judg- 
ment, which having been overruied by Mitchell, J., the 
defendant appealed to this court. 


Attorney General, for the State. 
Boyden and Bailey, for the defendant. 


Bartriz, J. The case of The State v. Ives, 13 Ire., 338, 
cited by the defendant’s counsel to show that the second 
count of the indictment is bad, is in point for that purpose. 
In such a count there must be an averment of the person 
from whom the stolen goods were received. 

But notwithstanding the validity of this objection, we 
are unable to see any error on the record which entitles the 
defendant to an arrest of the judgment. The first count of 
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the indictment is good, and that is sufficient. State v. Mil- 
ler, 7 Ire., 275. State v. McCauless,9 Ire., 375. State v. 
Williams, 9 Ire., 140. The defendant’s counsel admit the 
propriety of this, as a general rule, but contend that the 
present case is an exception ; because on the trial they re- 
quested the Judge to instruct the jury that no verdict could 
be rendered on the second count, and he omitted to do so. 
But how does this appear? Certainly only by the bill of 
exceptions, and a motion in arrest of the judgment must be 
founded on some error apparent on the record proper. 

The other objections urged by the connsel are for alleged 
errors that do appear on the record, and we will proceed to 
consider and dispose of them. 

1. It is said that the two counts are inconsistent, and, 
that though they may, by force of a statute, be joined in the 
same indictment, yet g general verdict of guilty will be re- 
pugnant and void, and no judgment can be rendered on it. 

The answer is, that one of the counts is bad, and the 
verdict and judgment may well be supported on the other. 
See State v. Williams, supra. 

2. It is urged that as the two counts are permitted to be 
joined in the same bill of indictment, by statute, each ought 
to conclude against the form of the statute. The first count 
is for a larceny, which is an offence at common law, and we 
cannot understand how it can be made a statutable offence 
merely because the statute has changed the practice by al- 
lowing a cognate offence to be joined in the same bill with it. 

3. It is objected to the first count that the articles stolen 
ought to have been charged to have been ‘‘ of the goods and 
chattels’’ of the owner, instead of being his ‘‘ property.’’ 
Supposing this to have been a good objection at eommon 
law, (which we do not admit) it would certainly be cured 
by our act of Assembly, which declares that no judgment 
shall be stayed by reason of informality or refinement, if in 
the bill of indictment ‘“‘ sufficient matter appears to enable 
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the court to proceed toa judgment. Rev. Code, ch. 35. s. 
14. An attempt to distinguish between the expressions 
‘*of the goods and chattels’’ of a person, and ‘‘the pro- 
perty’’ of that person, is too much of a refinement for 
practical use. 

It must be certified that there is no error in the record. 


Pek UURIAM. Ordered to be certified accordingly. 


M. W. CALDWELL, and others v. DAVID PARKS. 


A petition for a public road having been carried by appeal from the County to 
the Superior Court, the Judge made a decree in favor of the petitioners, and 
thereupon ordered a procedendo to issue to the County Court : Held, that although 
thedatter part of this judgment was erroneous, and the court should have or- 
dered a writ to issue from its own office, yet, inasmuch*as the parties had 
obeyed it, and carried the case back into the County Court, the petition was 
thereby discontinued ; and therefore, that after several years of other unsuc- 
cessful litigation in the cause had occurred in both courts, the petitioners 
could not resort to the judgment above mentioned, and move for an order to 
summon a jury, and lay out the road. 

(The case of Shoffner v. Fogleman, Bus. 280, cited and approved.) 


Petition, for a public road, filed at October Term, 1856, 
of Mecklenburg County Court. After a judgment in that 
court the case was carried to the Superior Court, in which 
at Fall Term, 1858, another judgment in favor of the peti- 
tioners was made, and a procedendo awarded to the County 
Court. By virtue of said procedendo the County Court is- 
sued a writ to the sheriff, and under an alias thereof a re- 
port was filed at October Term, 1859, but set aside by the 
court. Another report was filed and set aside at April 
Term, 1860, and still another at October Term, 1860. 
From this last order an appeal was taken to the Superior 
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Court. At Fall Term, 1863, of the Superior Court, the ap- 
peal was dismissed. At January Term, 1863, of the Coun- 
ty Court, a motion was made ‘‘ to amend the record in this 
case by bringing it forward from October Term, 1860, and 
reinstating it upon the trial docket of the present term, and 
to order another jury to Jay off said road prayed for in the 
petition,’ &c., which motion was disallowed. From this 
order the petitioners appealed again to the Superior Court, 
and at Fall Term, 1863, a certiorari was ordered, and the 
case at that term, and again at Fall Term, 1864, continued. 

At Spring Term, 1866, the petitioners moved before 
Mitchell, J., that a writ issue to lay off the road as prayed 
for ; and such motion was disallowed. Thereupon the pe- 
titioners appealed to this court. 


Boyden and Bailey, for the petitioners. 
Wilson, for the defendants. 


Battie, J. Weconcur in the opinion expressed by his 
Honor, that the petitioners were not entitled to have a writ 
issued to the sheriff, for the purpose of having a public road 
laid off as prayed for in their petition. The motion for the 
writ was founded upon the judgment given at the Fall 
Term of the Superior Court in the year 1858. The counsel 
for the petitioners have misapprehended the effect of that 
judgment, when taken in connection with the proceedings 
which were had under it. A part of the judgment was, 
that a writ of procedendo should issne to the County Court, 
which was accordingly done. This was erroneous, as the 
Superior Court ought to have proceeded to direct a writ to 
be issued from its own office. Shoffner v. Fogleman, Bus., 
280. Erroneous though it were, no objection seems to have 
been made to it. On the contrary, the parties followed the 
cause to the County Court; pursued it for several years in 
that court ; took it again to the Superior Court by appeal, 
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and upon its being dismissed, followed it a second time to the 

Sounty Court, and brought it again to the Superior Court 
by another appeal. Tired of this chase, the counsel for the 
petitioners have gone back to that part of the judgment of 
Fall Term, 1858, which ordered the laying out of the pub- 
lic road, and have based their motion for a writ on that or- 
der. Unfortunately for them, the effect of the writ of proce- 
dendo was, at least, to discuntinue the suit in the Supericr 
Court. The parties were, for the time, out of the Superior 
Court, and if the case could have been reinstated in that 
eourt, in statu quo, at all, it must have been done by pro- 
ceedings adopted for that very purpose. The petitioners 
certainly did not attain that end when they last brought 
the cause to the Superior Court by appeal. For that how- 
ever they do not contend, their action being founded alto- 
gether upon the idea, that the judgment, at Fall Term, 
1858, is still a subsisting, valid judgment. Believing that 
view to be erroneous, we feel bound to affirm the order of 
the Superior Court. 


Per CurtaM. Order aflirmed, 
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